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WILLIAMS & JENSEN, PLLC 
 
Fr: Alex Barcham, Rebecca Konst, and Lucas Rogers 
  
Re: SEC Investor Advisory Committee  
 
Dt: October 15, 2015 
 
Summary  
On October 15, the Securities and Exchange Commission (SEC) convened a meeting of the Investor 
Advisory Committee1 (Advisory Committee, or IAC) to discuss: (1) Recent Market Structure 
Developments; (2) ETF pricing; (3) FASB Materiality Proposal Update; and (4) SEC Enforcement 
Priorities.  
 
The Advisory Committee will hold its next meeting on January 21, 2016. 
 
Commissioners/Opening Remarks: 
 
Investor Advisory Committee Chairman Kurt Schacht (CFA Institute) noted that the Advisory 
Committee would examine the “mini flash crash” on August 24 during its panel on ETF pricing. He 
stressed the need for SEC enforcement to serve as a deterrent to wrongdoing.   
 
SEC Chair Mary Jo White gave a statement in which she pointed to progress on a number of SEC 
rulemakings, including: finalizing the pay ratio disclosure rule; finalize rules removing credit rating 
references and to amend the issuer diversification requirements in money market funds; and the final 
rules for registration of security-based swap dealers. She noted that the SEC also proposed a rule to 
modernize reporting by investment companies, proposed rules to promote liquidity risk management 
in open-end funds, sought comment on disclosure requirements, and issued a concept release on audit 
committee disclosures. She pointed to the volatility in the market on August 24, noting that the SEC 
is examining exchange traded products (ETPs). She said limit-up/limit-down (LULD) triggered 
trading pauses and noted that the some ETPs traded at sharp discounts to their net asset values 
(NAVs). She explained that the SEC has been and continues to be interested in two issues: the 
operation of the limit-up/limit-down, and the quality of exchange traded-product secondary market 
pricing. She stated that LULD is operating on a pilot basis. She said the self-regulatory organizations 
(SROs) and the SEC are examining LULD and how it operated on August 24, suggesting that this was 
similar to a stress test. She said the SEC will look at whether any amendments are needed before 
LULD is finalized on a permanent basis. White said SEC recently requested comment on listing and 
trading of ETPs, including ETP characteristics which may affect the alignment of ETP market prices 
with the values of their underlying assets. She said SEC staff is continuing to evaluate trading data 
from August 24, including how ETP behavior can be explained by uncertainty of underlying assets 
pricing, the liquidity demand and supply of ETPs, and low trading volume in individual ETPs.  
 

                                                 
1 The Investor Advisory Committee was created by section 911 of the Dodd-Frank Act. It is authorized to provide 
recommendations to the SEC on issues relating to the regulation of securities products, trading strategies, fee structures, 
disclosures and other investor protection matters. The SEC is not required to adopt any recommendations of the 
Advisory Committee, but the Commission must provide a public response that discusses “the action, if any, the 
Commission intends to take.” The Committee approved the minutes from their previous meeting. 

https://www.sec.gov/spotlight/investor-advisory-committee-2012/iac101515-agenda.htm
http://www.sec.gov/news/statement/white-investor-advisory-commitee-10-15-2105.html
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Commissioner Kara Stein said technological developments have dramatically changed the equity 
markets. She stressed the need to examine whether market structure is effective and efficient. She 
emphasized that investors must be the top consideration. She urged the Committee to examine what 
changes would have the biggest impact on investors and what changes already made should be 
reviewed. Stein said exchange traded funds (ETFs) trade differently from mutual funds and other 
equity products, particularly in a stressed environment. She stressed the need to understand what went 
wrong on August 24 and what needs to be changed. She questioned whether there should be concerns 
about retail investors shifting their retirement investments from mutual funds to ETFs.  
 
Giles Cohen (Counsel to Commissioner Luis Aguilar) read Commissioner Aguilar’s statement on 
his behalf, as he was unable to attend. He commended the Committee for examining market structure 
developments. He said the pricing of ETFs is complicated and deserves discussion. He pointed to the 
issues with ETF pricing on August 24. He questioned why ETF pricing was so “fragile” on August 
24, and suggested that the ETF ecosystem may need to be reconsidered entirely. He listed a number 
of questions which he expressed hope that the Advisory Committee would explore. He asked whether 
ETFs may need their own price bands that differ from individuals stocks, or whether trading halts 
could be based on something other than the price band. He questioned whether the market-wide 
circuit breaker should be recalibrated, such as by triggering them based on the number of affected 
stocks, rather that the severity of the volatility. He questioned what role manual procedures should 
play, such as those used by NYSE. He questioned how ETF liquidity providers can be incented to 
participate during times of stress. He questioned whether the growth of ETFs into less liquid assets 
has impacted the effectiveness of ETF arbitrage and pricing mechanisms.  He questioned whether the 
SEC should act to curtail the growth of ETFs. 
 
Rick Fleming (Investor Advocate, SEC) said the Investor Advocate has a mandate to examine the 
impact on investors of proposed changes by the SEC and the SROs. He noted that he recently added 
an economist to his staff to assist with this role. He suggested that the Investor Advocate will be 
engaging in additional investor testing and focus groups.   
 
Discussion of Recent Market Structure Developments 
Gary Goldsholle (Deputy Director, Division of Trading and Markets, SEC) noted that the SEC 
launched its Equity Market Structure Advisory Committee (EMSAC) and the tick size pilot program 
in May. He said EMSAC’s first meeting focused on Rule 611, known as the trade through rule, or 
order protection rule. He said the EMSAC examined the rule’s benefits and tradeoffs. He said the 
EMSAC noted that Rule 611 may contribute to market complexity, fragmentation, and higher 
overhead costs. He stated that EMSAC is interested in examining maker-taker fees at its next meeting 
on October 27. He said maker-taker fees are limited by SEC rules. He said there are concerns that 
maker-taker creates a conflict of interest and increases market complexity by encouraging multiple 
order types. Goldsholle said the EMSAC will also examine the regulatory structure for trading venues. 
He said it makes sense to examine differences in regulatory treatment between the exchanges and 
alternative trading systems (ATSs). He stated that the IAC raised concerns with the length of the tick 
size pilot program, noting that the pilot will only last for two years. He noted that the SEC will begin 
collecting data six months before the pilot begins in May 2016. He emphasized that the data collected 
will allow for robust analysis of the impact on investors. He said the scope of issuers was reduced 
from a market cap of $5 billion to $3 billion. Goldsholle said there have been concerns raised with 
the opening and closing of the markets following market events on July 8 and August 24. He noted 
that an examination of LULD was already underway prior to the August 24 market event. He said a 
report by Jim Angel and the SROs examined the impact of LULD on the market-wide circuit breakers. 

http://www.sec.gov/news/statement/how-can-markets-adapt-to-rapid-growth-etfs.html
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He said the SEC has charged the SROs to further examine LULD based on what happened on August 
24. He stated that the SEC is also examining the role of manual openings. Goldsholle said Division 
of Trading and Markets is working on: (1) a proposal on enhanced disclosures for ATSs; (2) 
amendments to Rule 606 on order routing disclosures; and (3) rules to address the differences between 
serving as a dealer or a trader.  
 
Eric Noll (Convergex Group) noted that he is a member of the EMSAC. He said there is a 
consensus among market participants that most of the buy side would prefer the markets to be open 
rather than closed. He stressed that it is preferred for the pricing mechanism to continue functioning, 
rather than be halted. He suggested that openings of stocks should occur as close to 9:30 AM as they 
possibly can. Noll suggested that tweaks are needed to LULD. He said market participation is very 
low during reopening auctions, resulting in cascade events. He stressed the need to coordinate clearly 
erroneous rules with the LULD bands. He said there has been a great deal of discussion about NAV 
prices for ETFs. He suggested that NAV calculations for ETFs are unreliable. He contended that if 
changes to ETF pricing are considered, the calculation of NAV must be examined. Noll discussed 
the tick size pilot program, saying it has the potential to show the dynamics for small and mid-cap 
stocks. He noted that firms have raised concerns about having to build infrastructure for stocks which 
do not trade very much. He stressed the need to make expectations very clear to market participants. 
He suggested that liquidity for small and mid-cap stocks is “moribund.” He suggested that the pilot 
will create additional liquidity for these stocks. He contended that liquidity may go down at the 
beginning, due to market uncertainty, but stressed that the SEC must see the pilot through to the end. 
Noll also said the EMSAC would be discussing maker-taker pricing models soon. He said the buy 
side has become much more sensitive to how its orders are handled. He suggested that there has 
always been conflict in the market, suggesting that the issues in the current market structure are not 
new. He said maker-taker pricing replaced the incentive system that existed prior to Regulation NMS, 
suggesting that maker-taker is actually fairer and cleaner than the old system. He suggested that there 
may need to be some improvements to disclosures. He contended that liquidity provision does need 
to be incented. Noll advocated for a change in order priority. He said order priority should be based 
on the customer rather than on timing, but acknowledged that there are issues with implementing 
such a change. He said the SEC should consider a block exemption to Regulation NMS. Noll said the 
market did not have any problems with the NYSE being down on July 8, but there was uncertainty 
with how the close of the market would be handled if it had not reopened by the end of the trading 
day. He stressed the need to examine the closing process. He said the SEC should examine the 
transparency around ATSs.  
 
Kurt Schacht (CFA Institute) asked about the most concerning issue to Goldsholle and Noll. 
Goldsholle raised concerns with the interconnectedness of the market. He said EMSAC examined 
whether Rule 611 contributes to fragmentation in the market. Noll said there is an industry instinct 
to look for a “fatal flaw,” which can be fixed. He suggested that the issues in the market are far greater 
than just one thing. 
 
Darcy Bradbury (D.E. Shaw & Co.) said the Treasury released a series of papers which included a 
comparison of the equity markets and other markets, such as bonds. She said the paper concluded 
that liquidity is “fine” in the equity markets, but there is more liquidity risk in the equity market than 
in other markets. Noll said over the last ten years liquidity has concentrated in the equity markets in 
the top 100 stocks.  
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Market Structure Subcommittee Chairman Steven Wallman (Foliofn, Inc.) said the uptick rule 
was eliminated in 2007. He asked if reinstatement of the short sale uptick rule should be considered. 
Goldsholle said there are already a large number of initiatives under consideration. Noll said the 
participants he talks to do not find the lack of an uptick rule concerning.  
 
Wallman said widening tick sizes will ultimately result in some additional liquidity coming into the 
market, but there is a question regarding the impact on price. He questioned which investors will 
benefit from the change in tick size. He asked about the impact of high frequency trading (HFT). Noll 
said there is a definitional problem with HFT. He said there are computer assisted market makers 
trading at very high speed who provide real value to the market. He suggested that computer assisted 
proprietary traders may not provide value. He suggested that the issue is related to behavior, not speed. 
He said there are ways to change the market structure that deemphasize speed. Goldsholle said any 
discussion of maker-taker fees will be connected to HFT.  
 
Wallman said there has been increased fragmentation in the market, but with more centralized 
management of rulemaking. He questioned whether regulators can ever get the rules completely right. 
He suggested that any new rules will have unintended consequences. Goldsholle said the market 
should not accept the status quo. He said striking a correct balance will be a perennial challenge.  
 
Chair Mary Jo White said the SEC hears concerns regarding the uptick rule from time to time and 
examines the issue periodically. She stated that she has no intention of moving on the uptick rule, but 
the Commission periodically examines it. 
 
J. Robert Brown (University of Denver) asked if it would be possible for IAC members to attend 
the next EMSAC meeting. Goldsholle said the EMSAC meetings are open to the public. 
 
Brown noted that KOR Group recently posted data regarding payment for order flow (PFOF). He 
noted that Fidelity does not accept PFOF and showed greater variation in where they send orders 
than firms that do accept PFOF. Goldsholle said there are initiatives within the SEC examining 
PFOF. Noll said there is significant concern about how orders are routed, but noted that there are a 
large number of factors affecting order routing besides maker-taker and PFOF. 
 
Damon Silvers (AFL-CIO) asked to what extent the policy goal should be eliminating transaction 
costs. He asked at what point transaction costs becomes liquidity. He stressed the need to address 
transparency and fairness. He suggested that having both regulated and unregulated marketplaces is 
inconsistent with the SEC’s mandate. He also raised concerns with the issue of intermediation. 
Goldsholle said the SEC is allowing the market to determine liquidity and transaction costs. He 
suggested that a transparent market will lead to appropriate transaction costs. He stated that 
transparency has been a top priority for the SEC for a long time. Noll said liquidity and transaction 
costs are not separate issues.  
 
Adam Kanzer (Domini Funds) asked about the issues with ETFs and price discovery. Noll said 
index funds and ETFs provide value to the market. He said if available liquidity is concentrated in the 
top names in the index there is no longer price discovery for the rest of the index. 
 
Discussion of ETF Pricing 
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Kurt Schacht (CFA Institute) stated the Advisory Committee is “taking a closer” look at exchange 
traded funds (ETFs) and some of the recent issues with these products. He noted the extraordinary 
market volatility and swings on August 24, 2015.   
 
Chris Concannon (BATS) stated BATS is the second largest exchange operator in the U.S. He stated 
BATS has the largest exchange volume for ETFs, with 40 percent of exchange volume. He stated 
BATS runs nine markets globally.  Concannon explained on August 24 the markets and ETFs were 
challenged. He suggested on August 24 ETFs were not the problem, but the markets failed ETFs that 
day. He expressed support for the recommendations included in Blackrock’s paper on how ETFs 
operated on August 24.  
 
Concannon stated there is a long history of critiquing the markets when they break. He suggested on 
August 24 there was no “break” and everything “technically worked.” He explained the volume of 
message traffic that morning was huge and there was no technical glitch at the exchanges. He stated 
there was $270 billion in turnover in ETFs that day. Concannon stated BATS processed 1.7 billion 
options orders. He reiterated the exchanges all worked as designed but the design had flaws. He stated 
there were 12,079 single stock circuit breaker halts, 1,058 of which were ETFs.  He noted 773 were 
triggered “on the way up” not “on the way down.” He suggested there is some work to do around 
halts. Concannon stated there is an issue around primary markets opening at 9:30 AM. He stated the 
markets need to be opened near 9:30 AM and some problems with pricing ETFs can be associated 
with markets not being opened on time. He stated retail investors were “trapped” in an auction that 
was delayed. He explained there was a disparity between retail and institutional. He stated he has no 
preference for automated or human but that the markets have to open at 9:30 AM.  He stated on 
August 24 some stocks opened after 10:30 AM.   
 
Concannon suggested reviewing the limit-up/limit-down circuit breakers. He stated there is a 
problem finding the natural price and the reopening needs to be looked at. He stated on that day all 
three markets ran a different auction after the halt.  He stated the industry needs to harmonize the 
auctions so a market maker can interact with a similar auction regardless of where the ETF is located. 
He noted the collar on price at NASDAQ which created a sizable imbalance which was unsatisfied.  
He stated the imbalance “fell into the market” and triggered the next halt.  He suggested the collars 
were a problem for the market. Concannon stated collars are well intended but on that day it restricted 
the natural discovery of price.  He recommended a review of the “limit state.” He stated the “limit 
state” is an important time because it allows market makers to continue to operate.  He stated halts 
disrupt the manual interaction a market maker has when reopening stocks. He suggested extending 
that “limit state.”   
 
Samara Cohen (Blackrock) stated Blackrock works with market participants that impact ETF 
trading. She stated exchange traded products (ETPs) have grown in the markets, and that a reason 
ETPs are popular is that it can be easier to transact a single ETP that provides an exposure to more 
stocks. She explained on August 24 numerous single name stocks suffered price discrepancies and 
ETPs “decoupled” from their underlying stocks.  Cohen stated a lack of information and uncertainty 
led to a temporary breakdown in the arbitrage process.  She stated the use of market and stop loss 
orders added to selling pressure. She suggested this is an opportunity to make changes to the system.  
She stated it is important to holistically address underlying market structure issues in both single stocks 
and ETPs.   
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Cohen explained how the arbitrage function supports typical price discovery on a normal day.  She 
stated on August 24 all three key functions of arbitrage were impacted. She stated there was valuation 
uncertainty, access was compromised during opening, and there was confusion over erroneous trade 
guidelines.  Cohen stated this combination of factors resulted in price dislocation in certain ETPs.  
She noted the ETPs that had an excessive amount of selling pressure were impacted more. She stated 
U.S.-listed ETPs that listed in non-U.S. equities and bonds generally traded normally. Cohen 
recommended harmonizing trading rules and conducting a market “microstructure” review including 
recalibrating limit-up/limit-down.  She stated if the preference is for the market to be open there is 
“value” considering the need for a market wide circuit breaker. She stated there is room to improve 
the understanding of investors during periods of volatility.  Cohen explained Blackrock considered 
ETP specific recommendations but determined these would add unneeded complexity.  She stated 
there is no single solution and a holistic approach to market structure review is needed.  
 
Brendon Weiss (ICE) stated ICE is the owner of futures exchanges and clearinghouses around the 
world and owns NYSE. He stated NYSE and NYSE Arca operate under different models. He stated 
NYSE is “traditional” with human intervention and a floor and NYSE Arca is an automated model. 
He stated NYSE is the focus of August 24 because of their opening process. He noted NYSE takes 
pride in their success over the years.  Weiss stated on the ETF side NYSE works with issuers through 
all steps of the process. He stated there are a lot of issues NYSE is learning from on August 24. He 
stated ETFs began in 1993 when the SEC provided exemptive relief. He stated the first structure were 
SPDRs, then there were actively managed ETFs. He stated ETFs are derivative products listed on 
exchanges but which trade under the same market structure rules that govern securities. He noted the 
pricing of an ETF is different from that of a single security. He stated the primary focus is the net 
asset value (NAV), but there is the trading price, the bid/ask price and an indicative value.  He stated 
there are certain characteristics that can make ETFs easier to price such as liquidity. However, Weiss 
noted there can be situations where there are two identical funds with differing liquidity. He stated 
ETFs follow the 80/20 rule where 80 percent liquidity is concentrated within the 20 largest funds.  
 
Weiss stated the exchanges have spent time to incentivize more efficient pricing for ETFs. He stated 
the biggest problem with pricing ETFs is during times of volatility.  He stated August 24th showed 
that the infrastructure held up well and limit-up/limit-down worked as designed. However, he noted 
some “gaps” were seen.  Weiss stated with regards to education of investors the individual investors 
“entry point” needs to be better educated about how the markets operate.  He stated there is a lack of 
consistency across the exchanges in regards to opening and collars.  He stated NYSE Arca has narrow 
collars.  He agreed that some consideration should be given to changing the market wide circuit 
breakers, limit-up/limit-down, examining the reference price, and whether double wide percentages 
are necessary.   
 
Finally, Weiss agreed it has taken a while for the SROs to put out the FAQs on the data collection 
requirements for the Tick Size Pilot. He noted there is a lot of complex data required to be gathered. 
He stated the FAQs were developed with a lot of industry involvement. He stated additional rule 
filings will be published later this week. He noted concerns over the dates of implementation. He 
stated NYSE suggests that it is necessary to have an extension of time and suggested six months is 
appropriate. However, he stated the SEC will have to consider that.  
 
Questions and Answers 
Schacht noted this seems to be a U.S. product issue. He noted some use ETFs to get non-U.S. 
exposure. He asked how those products will operate during a market disruption. Cohen stated U.S. 
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products with non-U.S. underlying stocks operated differently on August 24. She suggested August 
24 showed that “adjacent” sources of information need to be considered when determining prices. 
She stated U.S.-listed ETFs which invest in U.S. equity underliers did not incorporate those market 
adjacencies. Schacht asked whether the “indicative NAV” is usually close to the spread. Concannon 
stated it “tries to be but is not typically.” He stated there are a lot of problems with that calculation.  
 
Fleming noted foreign markets were down on August 24, which does not seem to be an anomaly. 
He asked what caused such a market wide drop off and whether August 24 was an anomaly.  Weiss 
stated these types of events will occur again, but he expressed hope some changes will be adopted to 
help address the gaps seen during August 24. He stated market makers tended to “back away” and 
route more orders to the exchanges. He stated they should anticipate more volatility in the markets 
over the next three years. He noted it had been a while since the market suffered that much volatility 
and it sometimes takes a day like that to get the models right.  Concannon stated on that day the 
Chinese market had “imploded” on Friday and Europe was having its own stress. He stated the futures 
market was also suffering problems. He stated this was a “perfect storm” anomaly but this type of 
anomaly could happen again.  
 
Joseph Carcello (University of Tennessee) stated there was a lot of volatility on August 24. He 
asked whether there is data on who sold during that time of volatility on August 24.  He also asked 
why issues such as those seen on August 24 would not quickly self correct.  Weiss stated they do not 
know exactly who sold but it was heavily retail oriented because the buy-side “backed away” from 
transacting during the open. Cohen agreed and suggested this is why investor education is needed.  
She stated market orders seem to be used more by retail investors during the open. She added that the 
post-halt reopening process needs to be reconsidered. Concannon stated everyone sold, from 
institutions to retail. He stated they react quickly to news and the selling pressure at the open was 
tremendous.  Weiss stated one recommendation which should be considered is if a stock under 
pressure has less liquidity should there be an aggregation of orders across all venues. Concannon 
stated the issue is not where the orders are but how the markets are reopened and what auction is 
used. He stated the auctions used on August 24 were flawed. Cohen stated 90 percent of ETFs have 
NYSE as their primary listing venue and that determines where a stock reopens. She asked why the 
post-halt reopening process is an area of differentiation. She stated it makes sense to align these “guard 
rails.” Concannon agreed that the reopening processes after a halt should be identical. Weiss agreed. 
He stated this is not a competitive issue, but there were just different ideas on how this should occur. 
He stated they are working on that now. 
 
Wallman asked whether there was a difference in success of the auctions.  Concannon stated no one 
has the perfect auction. He stated BATS does not have a collar on their re-opening which allows the 
market to find a price. He explained if there is an imbalance they do not open the stock but continue 
to work to offset that imbalance. He explained the difference with NYSE Arca is they collared their 
auction which left an imbalance that fell into the market and triggered re-halts.  Weiss stated NYSE 
lists 84 percent of ETPs and issuers care about volatility of their stocks.   
 
Wallman asked whether the new ETFs will be as susceptible to problems. Concannon stated some 
are trading today and some are trading in Europe, where they do not disclose their portfolio as often 
as required in the U.S. He stated the market maker will determine risk tolerance by arbitraging the 
spreads. He stated these new ETFs will “widen out” but might not have as much volatility.  
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Bradbury stated much of the retail loss seems to be concentrated in the open.  She asked whether 
there is value in LULD. Concannon stated the LULD single stock circuit breakers are needed and 
they worked well. He stated on all other days they have worked as designed. He explained in the micro 
market structure some flaws were seen. Cohen stated the number of LULD triggers was the issue on 
August 24.  She stated the industry will spend more time on this issue.  She suggested there needs to 
be a recalibration of the “limit state” and the halts.  Weiss stated there is an overarching message from 
investors and regulators that they should reduce volatility, manage risk, and use market structure to 
manage that risk. He stated finding ways to incentivize liquidity provision is a large part of that. He 
stated people who are displaying orders should be rewarded for that. He suggested this Advisory 
Committee and the Equity Market Structure Advisory Committee (EMSAC) should focus on this.  
 
FASB Materiality Proposal Update  
 
James Schnurr (SEC Chief Accountant) discussed the Financial Accounting Standards Board 
(FASB) proposal on materiality in disclosures. He stated this is a proposal that is part of FASB’s 
disclosure framework project started in 2009. He stated the SEC advisory group provided 
recommendations that FASB has been working on.  He explained part of the reason FASB decided 
to move forward with the proposed accounting standards update (ASU) was because of some 
feedback from the preparer community and auditors. Schnurr stated this is meant to be a clarification. 
He suggested this is not a change in how preparers or others look at materiality. He noted this is a 
legal concept, which could change going forward based on how the courts or Congress have defined 
it. He noted there has been some discussion on how to apply disclosures to immaterial items. Schnurr 
explained management would have the discretion to look at disclosures and if they are not material 
they could omit them. He stated it is intended to provide management with flexibility on what they 
determine is important to investors. He suggested this is to help eliminate extraneous information.  
 
Questions and Answers 
Schacht asked how “flipping” this from a materiality standard to immaterial will “play out.” Schnurr 
stated there has been some confusion about the statement on immaterial information. He stated this 
is a clarification that deciding information is immaterial means there is no requirement to disclose it.  
He stated there were questions on whether omitting immaterial items was an error in the disclosure.  
 
Wallman stated the proposal says that materiality is not defined by FASB but by court cases. He asked 
about the “flipping” in the presumption.  SEC Staff stated that the proposal states that not disclosing 
immaterial information is not an error. He stated FASB is clarifying that this is the case.  
 
Roy Katzovicz (Saddle Point Group, LLC) asked whether this is a change in the standard. SEC 
Staff stated the FASB proposal included two documents. He stated the first explains how FASB will 
develop standards in a consistent way.  He stated that is a separate document from the accounting 
standards update, which provides clarity regarding how management would go through the process 
of evaluating the completeness of their disclosures. Schnurr stated this is not intended to reduce 
disclosure. He stated this is an update and acknowledgement of what management is considering in 
terms of materiality.  
 
Katzovicz stated it is confusing that the FASB statement that this is a clarification that the old 
standard was a “mix of information” standard. He suggested this is actually a recalibration from the 
old standard. He asked whether calling this a legal standard would result in a “de-evolution” of the 

http://www.fasb.org/cs/ContentServer?c=FASBContent_C&pagename=FASB%2FFASBContent_C%2FNewsPage&cid=1176166401832
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standard.  Schnurr stated attorneys are not involved in any significant way in determining whether 
something is material.  
 
Katzovicz asked what cost-benefit analysis FASB undertook. SEC Staff stated FASB goes through a 
process of evaluating input, establishing an agenda, due process, and soliciting feedback before a final 
round of cost-benefit analysis is undertaken.   
 
Katzovicz asked why this was put on the agenda and who provided feedback. SEC Staff stated the 
Advisory Committee made recommendations on this issue. He stated disclosure effectiveness was a 
high priority. He stated FASB went through a process of field study on disclosures. He suggested the 
Committee input and the field study informed the proposal.  
 
Carcello stated no reasonable person would object to a clarification. However, he does not see that 
in the document. He noted the discussion of materiality will no longer will be identical to the 
International Accounting Standards Board (IASB) definition.  He stated it is negative if valuable 
disclosure goes away. SEC Staff suggested Carcello perceives broader changes than intended.  
 
Silvers stated when the broad terms of the definition of materiality are changed this is potentially a 
big change. He stated this Advisory Committee sees more disclosure as better than less disclosure.  
Silvers stated those views should give FASB a reason to “pause” and provides the SEC with impetus 
to intervene. Silvers expressed “discomfort” with this “walking back” of the standards.  
 
Discussion of SEC Enforcement Priorities 
IAC Chairman Kurt Schacht (CFA Institute) stated there are few things as important as fairness 
and confidence in markets and knowing there are strong rules in place, as well as enforcement 
processes that are serious about holding practitioners and firms to account.   
 
Andrew Ceresney (SEC Director of Enforcement) said retail investors are an important aspect of 
the SEC’s enforcement efforts. He said microcap fraud has been around for a long time and the SEC 
is trying to tackle the problem more holistically with its microcap fraud task force. He explained the 
SEC has been using temporary suspensions more frequently and has a close relationship with criminal 
authorities. He explained that the SEC has partnered with other regulators to address pyramid schemes 
and said social media has resulted in an uptick in pyramid schemes. He noted the SEC also formed a 
task force on pyramid schemes and has brought around 10 cases in the last two years.  He said the 
SEC brought 99 securities offering fraud actions last year.  
 
Ceresney said the SEC is also focused on large financial institutions, which he asserted is important 
because much of the action in the market is tied to larger institutions. He noted the SEC brought a 
number of cases in the market structure area in recent years, including cases against Morgan Stanley 
and Goldman Sachs for market access rule violations.    
 
Donald Langevoort (Georgetown Law) contended that securities laws are “woefully under-
enforced”, noting a recent study which estimated that up to 14 percent of publicly traded companies 
engage in financial fraud. He said the likelihood of detection of a foreign bribe under the Foreign 
Corrupt Practices Act is around six percent and sanctions would need to be nine times higher to have 
optimal compliance. He stated United States v. Newman showed that selective disclosure is routine at 
Dell and NVIDIA, which he said underscores the fear of an under-enforcement environment. He said 
the reason for this under-enforcement is the fact that the SEC and Justice Department are under-
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resourced and must make strategic decisions about where they want to pursue enforcement. He 
asserted metrics have a disproportionate hold on decision making at the SEC and fear of losing cases 
impacts agency decisions. He stated he would abolish the “broken windows” strategy at SEC and 
would push the margin and pursue more complicated cases involving bigger firms.  
 
Questions and Answers 
Schacht asked Langevoort to discuss the idea of pushing the margin. Langevoort said if he were a 
mid-level enforcement staff official he would be most nervous about cases that take on big financial 
firms or a cluster of big financial firms and where there is legal ambiguity. He explained that pushing 
the margin means going after these cases despite the risks.   
 
Joseph Carcello (University of Tennessee) asked Ceresney if his staff went back and looked at 
PCAOB inspection reports when the SEC brought cases against auditing firms. Ceresney replied that 
SEC generally looks at PCAOB inspection reports and when there are broad scale issues SEC will 
refer them to the Office of the Chief Accountant (OCA). Carcello asked Ceresney why the SEC did 
not bring enforcement action against audit committee members. Ceresney noted that the SEC 
brought cases against three directors over the last two years. He stated for the most part the SEC sees 
directors as acting appropriately and added that the SEC is very focused on gatekeepers. Carcello 
asked Langevoort about strengthening the role of gatekeepers. Langevoort said cumulatively the 
effect of Sarbanes-Oxley reforms have been positive, but the remedies the SEC has that have the most 
punch tend to be intent-based which may or may not work effectively.  
 
Craig Goettsch (Iowa Insurance Division) asked about the Reed-Grassley bill to increase civil 
penalties (S.413) and the Reed bill to increase the statute of limitations for the SEC (S.1960). Ceresney 
said the Enforcement Office supports both bills, noting that there can be challenges associated with 
getting necessary data which can prolong investigations. He asserted that if SEC penalties allowed for 
investor losses to be recovered it would make the threat of SEC enforcement more equivalent to class 
action lawsuits. Langevoort said he is not in favor of using investor losses as a measurement device 
and that the baseline should be ill-gotten gains.  
 
Damon Silvers (AFL-CIO) said over the last several decades the overarching question for SEC 
enforcement has been how the Commission should allocate resources between microcap fraudsters 
and cases against large cap companies that are more complicated and where the companies are large 
enough to put political pressure on the SEC. He asked Ceresney to discuss the right balance between 
these two types of cases. Ceresney said the SEC cannot abandon its mission to protect investors from 
microcap fraud; however, it is critical that the Commission focuses on resource-intensive cases 
involving large companies. He noted the SEC has increased its focus on market structure cases. 
Langevoort said if the SEC were given additional resources he would want them to be focused on 
the large cap market. Silvers asserted “we are way underinvested in enforcement”.      
 
Market Structure Subcommittee Chairman Steven Wallman (Foliofn, Inc.) asserted there 
should be a lot of low hanging fruit for the SEC since there are so many cases that the Commission 
is not pursuing. He asked whether SEC resources should be focused on technical rule violations. 
Ceresney said the SEC is trying to package together repeat violations to minimize resource use and 
send a message.   Wallman asked why bad actors who have repeatedly committed fraud are not put 
in jail. Ceresney agreed that this type of offender should be in jail and indicated the SEC has been 
trying to bring in criminal authorities.   
 

https://www.congress.gov/bill/114th-congress/senate-bill/413/text
https://www.congress.gov/bill/114th-congress/senate-bill/1960/text
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