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WILLIAMS & JENSEN, PLLC 
 
Fr: Alex Barcham and Lucas Rogers 
  
Re: Corporate Governance Roundtable 
 
Dt: November 16, 2015 
 
Summary and Opening Statements  
On November 16, Representative Scott Garrett (R-NJ), Chairman of the Financial Services 
Committee’s Subcommittee on Capital Markets and Government-Sponsored Enterprises, hosted a 
roundtable to discuss corporate governance issues. The roundtable included two panel discussions 
entitled, “Examining the Current State of Corporate Governance and Investor Activism in the 
United States”; and “Examining the U.S. Proxy System: Is It Working for Everyone?” 
 
Representative Scott Garrett (R-NJ) said the governance of public companies and the role 
institutional investors play are fundamental to capital markets and the ability of companies to 
provide their shareholders with a consistent level of return. He stated the issues not only matter to 
executives, but ultimately impact the livelihood of all Americans. He said that sound corporate 
governance enhances the ability of companies to hire employees and allows Americans to earn a 
decent return on savings. He said the term investor activism has been thrown around and used 
frequently in Congress and in the press. He stated investor activism takes many shapes and sizes and 
that it  should be asked whether activist investors are truly providing long-term value to 
shareholders. He noted activist investors can benefit companies that are poorly run, but there are 
legitimate questions to be raised about investors making “a quick buck at the expense of long-term 
investors”. He expressed concern about the impact of politically motivated activism which he said is 
often wholly unrelated to increasing value for shareholders. He said there is broad concern about the 
drastic decline of public companies in the U.S. over the last two decades, noting that companies 
looking to go public face the pressure of meeting quarterly earnings, a complex and dated disclosure 
regime, and other burdens. He said there is a need to ask whether being a public company in the 
U.S. is currently an attractive option for growing businesses.  
 
Panel I: Examining the Current State of Corporate Governance and Investor Activism in the 
United States 
Panelists: 
Mr. Dan Gallagher, Former Commissioner, Securities and Exchange Commission 
Mr. Troy Paredes, Former Commissioner, Securities and Exchange Commission  
Mr. Ed Knight, Executive Vice President, General Counsel and Chief Regulatory Officer, 
NASDAQ 
Ms. Anne Sheehan, Director of Corporate Governance, California State Teachers’ Retirement  
System  
Mr. Zach Oleksiuk, Americas Head, Corporate Governance & Responsible Investment, BlackRock 
Mr. David Katz, Partner, Wachtell, Lipton, Rosen, Katz 
Professor Jesse Fried, Dane Professor of Law, Harvard Law School 
Mr. Brian Schorr, Chief Legal Office & Partner, Trian Fund Management 
 
Mr. Dan Gallagher (Former Commissioner, Securities and Exchange Commission) said there 
is a need to revisit 80 years of corporate governance requirements. He noted the Securities and 
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Exchange Commission (SEC) would not be involved in corporate governance if not for 
Congressional mandates, some of which may be dated and need reexamination.   
 
Mr. Ed Knight (NASDAQ) stated public markets play an important role in economic growth, 
providing an open access system for individuals to grow their savings. He said NASDAQ works to 
provide a home for all types of companies and investors. He stated there are signs the market is 
becoming more focused on short term investing, often by active investors. He noted that many 
major breakthroughs in the economy are developed by public companies over the long term. He 
noted it is easier to invest today and investors are able to respond more quickly to events. He said 
the role of institutions has grown and large institutions are subject to being judged in the short term. 
He noted the increase in investor driven campaigns and asserted that investor activism is not 
necessarily a bad thing. He stated many reforms have led to activists being more present in the 
market and said that management should have their feet held to the fire, but there should also be a 
place where companies focused on developing products over a longer term should be able to attract 
investors with similar time horizons.   
 
Knight explained that NASDAQ plans to update its listing standards so companies are not able to 
list on NASDAQ if a director is getting paid by a third party because it denies the market critical 
information about the motivation of the director. He expressed support for parallel rules around 
short-selling as exist around long-selling. He stated proxy advisors play an important role but the 
system could be made more transparent and responsive to the public. He said the reporting system 
for disclosure could be modernized by allowing companies to file and amend disclosures 
electronically and allowing smaller companies to report less frequently. He stated that the capital 
structure should be made as flexible as possible for companies with long-term business models.        
 
Ms. Anne Sheehan (California State Teachers’ Retirement System (CalSTRS)) indicated that 
CalSTRS is the largest educator-owned pension fund in the country and is invested across a range of 
asset classes, with public equities as the largest class. She said the long-term nature of CalSTRS’ 
liabilities and its fiduciary responsibilities make the fund particularly interested in corporate 
governance issues. She stated attention to good governance adds value and mitigates risk, noting that 
CalSTRS has developed internal corporate governance principles which it regularly updates to stay 
current with best market practices. She explained that the fund votes on over 7,000 companies every 
year and takes proxy voting very seriously. She expressed support for market-wide initiatives that 
will improve the investing landscape for all shareholders and for beneficiaries. She said CalSTRS also 
manages a portfolio of activist managers as a part of its larger portfolio. She stated they conduct 
extensive due diligence prior to investing with an activist fund. She said it is important that activist 
investments leave companies more profitable and better governed; adding that the average holding 
period for CalSTRS managers is over three years. She explained that companies managed by 
CalSTRS have performed above average after CalSTRS managers have exited. She asserted activists 
provide an important benefit to the market by filling a void where other investors are unable or 
unwilling to engage and can serve as a catalyst for companies that are misunderstood or 
mismanaged.  
 
Mr. Zach Oleksiuk (BlackRock) stated an effective corporate governance framework promotes 
strong leadership by boards of directors and good management practices, ultimately leading to better 
results. He explained that BlackRock’s stewardship activities include analyzing corporate governance 
issues, engaging with management or board members on corporate governance matters, voting at 
shareholder meetings in the best long-term interest of shareholders, and contributing to the public 
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policy debate. He said most of BlackRock’s clients are saving for long-term goals and are invested in 
passive strategies. He stated many business leaders are concerned about an undue focus on quarterly 
performance and being penalized in the short-term for making smart long-term investments. He said 
board leadership should be management’s first line of defense against short-term pressures.  
 
Oleksiuk noted that not all demands made by activists are at odds with the interests of other 
shareholders and there is evidence that at certain companies activist investing has been beneficial 
over the long-term. He noted more boards are seeking to understand the wide range of views within 
their shareholder base as a result of activist investors. He said it is possible that activist-related 
improvements at some companies are coming at the expense of the markets more broadly. He stated 
the threat of an activist intervention can be a real distraction for many otherwise-well-functioning 
boards and management teams and the amount of time and money being spent on activism 
preparedness has increased drastically. He said corporate leaders should engage with long-term 
providers of capital, resist the pressure of short-term shareholders to extract value if it would 
compromise value creation over the long-term, and clearly articulate their strategy for sustainable 
long-term growth with credible metrics and timeframes.   
 
Mr. David Katz (Wachtell, Lipton, Rosen, Katz) expressed concern that activist investors have 
focused on the short term in such a way that companies are reducing or limiting long-term 
investments. He said this trend could harm long-term growth and innovation. He said there are a 
variety of factors at play and that rethinking the overall disclosure regime is long overdue. He stated 
the focus on quarterly earning drives short-term decisions. He asserted that performing well does 
not keep activists away and many large companies have faced attempted activist interventions. He 
contended these activists are a tax on the system and a distraction to management teams and boards, 
taking away time that would otherwise be focused on creating greater returns for shareholders. He 
said there is a need to help corporate boards in a way that protects them from facing undue 
pressures. He stated many of the SEC’s disclosure requirements have added a burden to public 
companies. He suggested looking at rules on insider trading and reporting ownership, stating that 
the U.S. has fallen behind in these areas. He explained that outside the U.S. the general disclosure 
threshold is three percent and is prompt, while in the U.S. it is five percent and allows for ten 
additional days of investment before disclosure. He expressed concern that in some situations 
activists have teamed up with companies and bought shares in a public company knowing that 
another company was going to make a bid. He stated overall the system is workable but could be 
much better, noting that not all activism is bad, but the growth in activism and the impact it has had 
is very problematic.     
 
Mr. Troy Paredes (Former Commissioner, Securities and Exchange Commission) stated the 
two basic questions are: (1) who do you want with control over what decisions; and (2) how should 
those with control be held accountable. He said there are many different viewpoints on activism but 
it is important to think about the issue holistically. He asserted shareholder control over 
corporations has increased and there has been an increase in federalization of corporate law. He 
stated some are looking to use federal securities laws and corporate governance to advance broader 
social goals than the regimes were designed to achieve. He said it is important for corporate boards 
to have time to think about corporate strategy; adding that there are opportunity costs associated 
with time spent on complying with regulation.   
 
Professor Jesse Fried (Harvard Law School) stated activist investors can provide two very 
important services. First, activists can induce managers to improve the operation of their businesses. 
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He said if activists can figure out a better way to run a poorly run company they will accumulate a 
stake and make their pitch. He said if activists are unable to make their pitch from outside the board 
they will make their pitch to other investors and try to get a few seats on the board.  He explained 
that sometimes activism succeeds, sometimes it does not, and sometimes it “leads to an utter 
disaster”. He asserted that, on balance, activist interventions are value increasing in the short-term 
and over five years, and the threat of intervention has a salutary effect.  
 
Fried explained that activist investors also play the role of facilitating the deployment of capital and 
labor from older public firms which cannot effectively deploy their resources, to younger public 
firms and private firms. He stated newer “upstart” firms are responsible for a disproportionate 
amount of innovation and job creation in the economy. He noted the recent shale gas boom is an 
example of job creation and economic growth spurred by upstart companies. He stated older and 
less effective firms are “not too keen on downsizing, distributing assets, and laying off workers”. He 
said CEO’s of these companies are reluctant to downsize and do not do so without the pressure 
provided by activists. He asserted activist investors cause the painful but necessary adjustments that 
are needed to move capital and labor from older firms to upstart firms. He said activist investors 
serve an important market need by disciplining management and recycling capital.     
 
Mr. Brian Schorr (Trian Fund Management) stated activists are not homogeneous and have 
different investment strategies and goals. He said the goal of Trian’s recent investment in General 
Electric is to work constructively with the company’s management team to execute strategies to 
improve performance over the long term. He stated Trian is focused on the income statement, as 
opposed to the balance sheet. He explained that Trian has spent time developing a detailed set of 
operating and strategic initiatives to help companies live up to their full potential. He noted Trian 
generally conducts six to nine months of research before investing in a company and strives to work 
with management and corporate boards to improve companies’ earning potential. He said Trian has 
found that having board representation and bringing an ownership mentality to the board room 
improves the operating results and long-term share performance of the companies they invest in.  
 
Question and Answer 
Representative Scott Garrett (R-NJ) asked the panelists to discuss problems they see with activist 
investing. Katz stated that corporations have concerns about the amount of time and effort they 
need to expend to deal with potential activist investors. He said the lack of rules for activist 
investors, the ease with which they can acquire a stake, and how quickly they can take action are 
concerns. He expressed concern about “wolf pack investing” and said activist investors have an 
informational advantage compared to those relying on ISS. A panelist stated if there is earlier 
disclosure it is more difficult for activists to acquire a stake, which impacts the liquidity of the 
market and makes it more difficult for active investors with valid points to exert influence. He said 
wholesale changes cannot be made to the SEC’s 13D regulation without looking at issues to make 
sure shareholders are protected. Fried stated most large institutional investors are not in favor of 
tightening the 13D window even though they are often on the losing end of trades with activists 
because they know activists play a useful role in the market. He said companies are willing to take 
losses in exchange for the disciplining effect of activists. Oleksiuk said the rules around disclosure 
relate to the discussion and have implications that go beyond any one activist’s involvement. He 
recommended the issue be explored in depth in a public forum. Sheehan said CalSTRS has not seen 
evidence of the need to change the 13D requirements and stated it is very hard to sneak up on a 
company overnight. She noted it is easier to call a special meeting under U.S. securities law and the 
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U.S. does not have poison pills. She said if there is a discussion about changes to disclosure there 
needs to be significant discussion with groups that will be impacted.    
 
Knight stated that there is a need for activists, but noted that companies focused on long-term 
development and innovations are choosing not to go public. He contended the public market needs 
to be made more welcoming to companies with long-term business plans.  
 
Gallagher noted there are half as many public companies today as there were twenty years ago, 
which he said is an issue of national public interest. He stated the SEC’s antiquated rules are one 
source of “irritation” for public companies. He noted vested interests have grown up around many 
SEC rules and private companies considering becoming public can be deterred by the complexity 
and burden. He noted the private markets in the U.S. are “pretty efficient” and in many ways more 
efficient than public markets. Representative Garrett (R-NJ) asked about political activism. 
Gallagher noted that the number of 14a-8 petitions has skyrocketed over the last five years and 
many are social or political. He said the amount of distraction and time consumption is huge.     
 
Congressmen French Hill (R-AR) asked if certain rules need to be changed. Katz said the rules 
are very broad and said the issue is that holdings tend to move together before there is public 
disclosure. He added that activist investors “would be just fine” if the 13D rules were changed. He 
stated there are people who follow the rules and there are others who operate right on the margin or 
just over the line and the SEC has been ill-equipped or unwilling to address the issue. He said if the 
13D rules were modified to provide quicker disclosure the markets would be better informed and 
activists could still make their investments. He stated many boards are broken today because they 
spent a significant amount of time on compliance rather than strategy.   
 
Fried suggested that free market and private ordering principles should be applied to securities 
regulation. He stated if a company is going public and wants to use a different 13D window or 
different type of disclosure regime they should be able to. He stated 14a-8 can serve some useful 
purposes but if probably a drag on balance. He said there are a number of areas in securities law 
where there is not a good case for a mandatory provision and the market should be allowed to 
experiment. Oleksiuk said he is not convinced that a change in reporting with regard to corporate 
governance is warranted. He stated it is on the long-term institutional investors to engage with 
companies and learn their strategy and be constructive partners. Paredes said rather than having a 
one-size-fits-all approach, why not allow for private ordering and choice. He stressed the importance 
of investors making their own independent judgements. Schorr said it is important to look at the 
package of shareholder rights, noting that 13D is only one element and other rights tip in favor of 
incumbent management teams and boards. Gallagher stated policymakers are too scared to get into 
the issue because it is such a pitched battle and nobody is coming out with constructive ideas to 
rethink the issues.  
 
Representative Scott Garrett (R-NJ) asked about the role of Congress, and whether a de-
federalized approach with more flexibility would address some of the corporate governance and 
investor activism issues. Knight said many of the current attitudes about corporate governance and 
activism were set in the 1980s and 1990s, and the landscape has changed since then to give 
shareholders more power. He stated meaningful shareholder participation and decision making 
should be facilitated. Sheehan contended that from her position the system works well. She noted 
socially and politically motivated petitions generally do not pass and dealing with them is part of 
being a public company. Oleksiuk stated if the U.S. were to enshrine a few key fundamental 



 
701 8th Street, N. W., Suite 500 ● Washington, DC 20001 ● TELEPHONE 202.659.8201 ● FACSIMILE 202.659.5249 

 
Page 6 of 9 

 

shareholder rights he would advocate for majority voting for election of directors and proxy access. 
Katz stated majority voting has had an enormous impact and proxy access is an interesting issue. He 
expressed concern about the ability of smaller companies to deal with SEC regulations and the 
impact from activist investors.  
 
Representative Scott Garrett (R-NJ) asked the panel for recommendations to address corporate 
governance and investor activism issues. Gallagher said under regular order the SEC should look at 
all of the issues and present to Congress a package of needed reforms to federal securities laws. He 
stated many of the issues come down to statutes that are decades old and noted regular order is not 
being followed due to Dodd-Frank Act mandates and other distractions. He asserted it is up to 
Congress to find a way forward. Sheehan said the SEC delegating their responsibility to Congress 
may not be the right solution. She suggested the SEC should have a roundtable to discuss the state 
of play. Fried said giving firms that are going public the ability to choose the securities provisions 
they will be subject to is not an issue of de-federalization, but rather it is about fundamentally 
changing securities law so certain provisions are mandatory and certain provisions are optional. Katz 
said there is a very good system of corporate governance being dealt with at the state level and the 
question is to what extent it needs to be federalized and to what extent it can stay at the state level.  
 
Panel II: Examining the U.S. Proxy System: Is It Working for Everyone? 
Panelists: 
Mr. Dan Gallagher, Former Commissioner, Securities and Exchange Commission 
Mr. Troy Paredes, Former Commissioner, Securities and Exchange Commission 
Mr. Jim Copland, Senior Fellow & Director, Manhattan Institute for Policy Research 
Mr. Tom Quaadman, SVP, Center for Capital Markets Competitiveness, U.S. Chamber of 
Commerce 
Ms. Darla Stuckey, President and CEO, Society of Corporate Secretaries and Governance 
Professionals 
Mr. Gary Retelny, President and CEO, Institutional Shareholder Services 
Ms. Amy Borrus, Interim Executive Director, Council of Institutional Investors 
 
Representative Garrett said the second panel would examine the effectiveness of the proxy system 
and if it is subject to abuse and in need of reform. He emphasized the importance of a transparent 
proxy system. He said the system for distributing proxy materials has become extremely 
complicated. He said it has been five years since the SEC’s “proxy plumbing release,” noting that the 
SEC has not acted on many of the issues in the release. He said there is strong evidence that the 
shareholder proposal process has been subject to abuse. He questioned the effectiveness of the 
SEC’s no-action regime. He noted that last year the SEC released guidance to increase transparency 
regarding recommendations from proxy advisors. He stressed the need to ensure that proxy advisor 
recommendations are tied to the interests of the shareholders. 
 
Paredes emphasized the importance of improving the SEC’s disclosure regime, suggesting that 
there is a problem with “information overload.” He suggested that some disclosures can be 
counterproductive. He said the SEC is undertaking a disclosure effectiveness review under the JOBS 
Act. He urged the SEC to focus on information overload in this review. 
 
Tom Quaadman (U.S. Chamber of Commerce) commended Representative Garrett’s work on 
disclosure modernization. He said the Chamber raised concerns with retail shareholder participation, 
proxy advisory firm transparency and disclosures in the proxy plumbing release. He said there has 
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been a steady decline in the number of public firms, and that the public company model is not as 
successful as it used to be. He noted that Michael Dell has said he would not operate a public 
company in the U.S. in order to avoid “shareholder fights.” He pointed to concerns with the Whole 
Foods proxy decision last year. 
 
Darla Stuckey (Society of Corporate Secretaries and Governance Professionals) said corporate 
governance professionals play a key role in the proxy system. She emphasized her focus on the 
influence of proxy advisory firms over corporate boards. She said SEC Chair Mary Jo White has said 
she would like to address universal proxy. Stuckey said universal proxy is not an issue the SEC 
should be spending its limited resources on. She expressed interest in the issue of proxy access and 
private ordering. She urged the SEC to allow proxy cards to be sent with notice and access, in order 
to improve the retail vote. She stressed the need for 14a-8 reform, calling for an increase in the 
resubmission thresholds. She said the SEC’s fundamental purpose is to protect investors through 
disclosures, suggesting that proxy statements are “way too long.”  
 
Gary Retelny (Institutional Shareholder Services) said Institutional Shareholder Services (ISS) is 
a full service global proxy advisor. He said ISS covers 38,000 shareholder meetings annually. He 
stated that all of ISS’s proxy analysis is conducted in a transparent, publicly disclosed manner. He 
said ISS’s proxy value policies are meant to promote shareholder value. He noted that ISS also offers 
specialty proxy voting policies. He said ISS makes and implements proxy voting recommendations 
based on custom client voting policies. He emphasized that ISS is not a “one size fits all shop.” 
Retelny said the governance landscape is fast shifting. He stated that ISS has put mechanisms in 
place to ensure engagement with clients and industry. He said ISS engages year round with its global 
client base to assess proxy voting trends.  
 
Gallagher commended Congressman John Carney (D-DE) for his legislation to create an Office of 
the Small Business Advocate at the SEC. He emphasized the importance of the proxy process. He 
criticized the SEC for focusing on the “political” aspects of the proxy process. He noted that he 
spoke multiple times on proxy advisory firms in his time as an SEC Commissioner. He said he 
received more complaints about proxy advisory firms than the Dodd-Frank Act during his time at 
the Commission. He said in June 2014 the SEC issued Staff Legal Bulletin 20 (SLB20) regarding 
proxy voting responsibilities of investment advisers, which he supported, but suggested may not be 
enough. He expressed interest in the impact of the bulletin. He contended that Congress may need 
to pass legislation to regulate proxy advisors.  
 
Amy Borrus (Council of Institutional Investors) said the Council of Institutional Investors (CII) 
is a leading advocate for effective corporate governance standards and shareholder rights. She stated 
that CII voting members on average invest half their funds in U.S. public companies. She said CII 
members tend to have passive strategies, so corporate governance is especially important to them. 
She said proxy votes are considered part of the underlying value of a stock for CII members. She 
noted that some CII members are subject to ERISA duties. She stated that as fiduciaries CII 
members must vote to maximize the economic value of plan holdings. 
 
Jim Copland (Manhattan Institute for Policy Research) noted that the Manhattan Institute 
launched proxymonitor.com. He questioned whether the proxy system, particularly 14a-8, is 
appropriately serving investors. He suggested that a small number of shareholders are sponsoring 
the majority of shareholder proposals. He noted that one particular shareholder filed one out of 
every six shareholder proposals. He said 46 percent of shareholder proposals received a no-action 
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petition, so there are costs to companies. He said the shareholder proposal process is driven by 
shareholders whose goals may be in opposition to those of the average shareholder. He said these 
goals are often social, religious or political. He noted that these social or political proposals almost 
never pass. He said there was a negative share value association with shareholder activism for public 
companies and pension funds. He said investors continue to rely on proxy advisory firms who tend 
to offer one size fits all recommendations. He said ISS has a tremendous impact on shareholder 
voting.  
 
Question and Answer 
Representative Garrett noted that corporations do not have to listen to proxy advisors. He noted 
that JP Morgan Chase CEO Jamie Dimon has suggested that corporate boards are “lazy.” 
Gallagher said institutional investors are still over-reliant on proxy advisors. He emphasized that the 
SEC staff bulletin emphasized that companies do not have to vote every share every year. He said 
the bulletin also said it is consistent with fiduciary duties to prearrange with shareholders how they 
will vote. Quaadman said the Chamber released a survey of companies and how they dealt with 
SLB20 and the proxy system. He said the survey found that there was some uptick in 
communications between companies and advisory firms. He said the survey found that the time 
period for communications still needs to be improved and that there are still too many conflicts of 
interest. He suggested that a 10 day comment period is insufficient. Retelny suggested that SLB20 is 
working as intended. He suggested that firms are aware that they do not have to use proxy advisors. 
He said firms are going back and reviewing their policies and guidelines. He noted that ISS is 
looking at what they can do to help companies with their due diligence. Borrus said the guidance 
from the SEC was a timely reminder to firms to monitor their process and reassess their guidelines. 
Retelny noted that institutional investors follow their own guidelines in many cases. He emphasized 
that ISS provides data and analytics in addition to recommendations. Stuckey said ISS’s clients are 
the institutions. She said ISS sells services to corporations which the corporations pay a lot of 
money for. Copland said ISS has a hard job and limited resources. He said Glass-Lewis and ISS 
have a duopoly, because most investors do not want to invest in voting resources. He suggested that 
firms are attempting to discharge their fiduciary duties “on the cheap,” which he stated concentrates 
market power in Glass-Lewis and ISS. He said ISS is not doing a bad job, but has tremendous 
influence over the market.  
 
Borrus asked “what is the problem we’re trying to solve for?” She noted that only 43 of 17,000 
directors up for reelection were not reelected. Paredes said there is an overreliance on 
recommendations. He questioned whether different decisions would be made if shareholders 
exercised independent judgment. Quaadman said in the DFA Congress made the determination 
that investors should be able to choose whether to hold say on pay votes every one, two or three 
years. He said an annual vote is in the interest of advisory firms, but that this may not be in the 
interest of the company. 
 
Hill said many small mutual fund companies are strongly focused on their voting and do not 
abdicate that responsibility. He suggested that forcing voting online has taken the vote away from 
some people. He suggested that voting should be done on paper, with an option to vote 
electronically. He raised concerns with the Department of Labor fiduciary duty proposal. He 
expressed concern with the percentage of shareholder votes focusing on political or social issues. 
Stuckey said the decline in the number of paper documents being sent out has led to a decline in 
voting. She stated that companies can make decisions regarding how much information to send to 
investors based on how many shares they hold. Gallagher said Broadridge has a turn-key solution 
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to client-directed voting. He noted that the Department of Labor recently reiterated that ERISA 
fiduciaries can look at other issues besides maximizing shareholder value. Quaadman said retail 
shareholder participation has fallen below 10 percent. He said the new DOL guidance allows that 
environmental, social and governance (ESG) are equal factors, which can be considered along with 
shareholder return. He pointed to the recent action by the New York State Teachers Retirement 
System (NYSTRS) related to climate change, noting that NYSTERS underperformed the S&P 500. 
Retelny said many investors believe that environmental, social and governance issues have an effect 
on the financial well-being of a company. Borrus said many institutional investors are concerned 
about sustainability issues, particularly for energy companies. 
 
Garrett asked about the types of social issues which are being raised in shareholder proposals. 
Copland said there are concerns about climate change. He expressed concern with managing 
pension funds with any goal besides maximizing shareholder returns. He suggested that a pension 
fund manager could use ESG goals as a means to avoid accountability for an underperforming fund. 
Gallagher emphasized that not all fiduciaries are alike. He said pension plan customers are not like 
customers at Vanguard or T. Rowe Price, in that they cannot choose a different plan. Borrus said 
pension plan fiduciaries face enormous pressure to maximize returns.  
 
Garrett suggested that pension funds do not pay much attention to how they will vote, because they 
know their vote will not move the market. Borrus said pension funds have a very strong reason to 
ensure that they vote, which is to ensure returns. Copland said CalPERS determined that they 
would invest disproportionately in California real estate, which he suggested was a “disastrous” 
social investment. He said the New York State Common Retirement Fund has aggressively pursued 
social causes, which has had a negative impact on shareholder value. He criticized Department of 
Labor Secretary Perez for allowing ERISA plans to focus on ESG issues. Stuckey said many boards 
are looking at the bylaws. She raised concerns with the burdens associated with allowing 
consideration of ESG issues.  
 
Garrett asked if the proxy system is working for everyone. Retelny said the system is working in 
many ways, but there is room for improvement. Garrett asked what action Congress and the SEC 
should take on this issue. Gallagher said the SEC engaged in the 2010 Concept Release and SLB20, 
but noted that the Whole Foods decision was a major mistake. He suggested that Congress should 
engage in heightened oversight of this issue and that the SEC needs take action on this issue. 
Quaadman contended that the SEC has the authority needed to address this issue, but will not do 
so unless pushed by Congress. He suggested that some authorities in this area should be returned to 
the states. 
 


